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Rights of the breeder (UPOV 91) 
in respect of propagating material 

 Production or reproduction 
 Condition for purpose of propagation 
 Offer for sale 
 Sell or market in other way 
 Export 
 Import 
 Stock for any of the purposes above 

 



Conditions and Limitations 
 UPOV Convention establishes the right of the 

breeder to make his/her authorization for acts in 
respect of propagating material subject to 
conditions and limitations 

 The nature of these conditions and limitations are 
a matter for the breeder to decide 

 The purchaser is made aware of the conditions at 
time of transaction 



Examples of conditions and 
limitations (UPOV Explanatory Note) 
 Remuneration (royalty) – linked to quantity of 

seed, area sown, amount or value of material 
produced from seed, method of payment, timing 
of payment etc. 

 Period of authorization 
 Method of production, export routes etc. 
 Quality and quantity of material produced 
 Territory covered by authorization for export 
 Conditions for licensing or sub-licensing 



Farm Saved Seed 
Article 15(2) UPOV 91 

 Each Contracting Party (country) may restrict the 
breeders’ right in order to permit farmers to use, 
for propagating purposes on their own holdings, 
the product of the harvest which they have 
obtained by planting a protected variety on their 
own holdings 

 Implementation of the FSS provision should be 
within reasonable limits and subject to 
safeguarding the legitimate interests of the 
breeder 



Exhaustion of breeder’s right 
Article 16 (UPOV 91) 

The breeder’s right shall not extend to acts 
concerning any material of the protected variety, or 
of a variety covered by the provisions of Article 
14(5), which has been sold or otherwise marketed 
by the breeder or with his consent in the territory of 
the Contracting Party (country) concerned, or any 
material derived from the said material, unless such 
acts ………… 
 



Exceptions to exhaustion 
 (i) involve further propagation of the variety in 
question or  
 
 (ii) involve an export of material of the variety, 
which enables the propagation of the variety, into a 
country which does not protect varieties of the plant 
genus or species to which the variety belongs, 
except where the exported material is for final 
consumption purposes.  

 



Meaning of “material” 
For the purposes of Article 16, “material” means, in 
relation to a variety,  
 (i) propagating material of any kind,  
 (ii) harvested material, including entire plants and 
parts of plants, and  
 (iii) any product made directly from the harvested 
material.  



Meaning of “exhaustion” article 
 Once the seed has been sold by the breeder and 

the purchaser has agreed to the conditions and 
limitations of the breeder’s authorization, the 
breeder cannot continue to exercise the right on 
the material of that variety unless there is further 
propagation 

 If purchaser pays royalty on seed and meets the 
terms of the agreement, the right of the breeder 
is exhausted unless there is more seed (for 
propagation) produced 



Harvested Material 
Article 14(2) of the 1991 Act requires that, in order 
for the breeder’s right to extend to acts in respect of 
harvested material, the harvested material must 
have been obtained through the unauthorized use 
of propagating material and that the breeder must 
not have had reasonable opportunity to exercise his 
right in relation to the said propagating material.  



Unauthorized use 
“Unauthorized use” refers to acts which require the 
authorization of the breeder in the territory 
concerned but where such authorization was not 
obtained. 
Thus “unauthorized acts” can only occur in the 
territory covered by our specific Act.   



Conditions and limitations 
“Unauthorized use” also refers to acts listed as the 
exclusive right of the breeder, which are not 
conducted in accordance with the conditions and 
limitations set by the breeder 



Royalty Collection under the 
UPOV 91 Convention? 

 UPOV 91 leaves it up to each member country to 
establish their own system 

 Breeders set their own conditions & limitations  
 Canada’s current PBR Act specifies that the 

conditions under which a breeder may authorize a 
sale of seed may include payment of a royalty 
Ss5(4) 

 Once the conditions of a sale are agreed upon – 
the breeder cannot exercise his rights outside of 
the terms of the agreement (exhaustion) 
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